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Suite 700
11 Dupont Circle, N.W.
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Tel: (202) 265-2383 Fax: (202) 939-6969
www.TheCRE.com

May 26, 2000

The Honorable Carol M. Browner
Adminidrator

U.S Environmentd Protection Agency
Mail Code 1101A

1200 PennsylvaniaAve, N.W.
Washington, D.C. 20460

RE: 1. Petition to Modify EPA’s Global Warming Websiteto Correct the
Misleading or Factually Incorrect Presentation of Certain
Information to the Public; and

2. EPA Must Deny and Dismissthe Pending Petition for Rulemaking
Submitted by the I nternational Center for Technology Assessment

Dear Adminigrator Browner:
I ntroduction
The Center for Regulatory Effectiveness (CRE)* hasacontinuing interest inimproving the

qudity of information that Federd agendes dissaminate to the public, induding through the Internet.
CRE a0 bdievesthat EPA neads to establish asound and trangparent subgtantive and procedurd

! The CRE was established in 1996, after the passage of the Congressond Review Act, to
provide Congress with independent analyses of Federd agency regulations. From thisinitid organizing
concept, CRE has grown into a nationally recognized clearinghouse to improve the Federa regulatory
process. One such improvement in the Federal regulatory processis to assure that Federa agencies
make decisions based on sound science. CRE has no members, but it receives, from time to time,
financia support, servicesin kind, and work product from trade associations and private firms. The
CRE Advisory Board congsts of former career officids from OMB'’s Office of Information and
Regulaory Affars.



bessfor determining whether data and information upon which EPA basesitsregulaory decisons are
of high qudlity.

|. CRE Petition to Modify EPA’s Global Warming Website to Correct the Misleading
Presentation of Certain Information to the Public

A. The Pending CTA Pdition for Rulemaking

CRE undergands that a petition for rulemaking, filed by the Internationd Center for Technology
Assessmat (CTA), is currently pending at EPA sasking rulemaking to limit emissions of “greenhouse
gases’ (GHGs) from new motor vehides pursuant to §202(a)(1) of the Clean Air Act (CAA).
The CTA petition dleges that cartain datements found on EPA’s Globd Warming Website condtitute
“formd findings’ by EPA that compd the Adminidrator to issue the regulations requested by CTA.
(See, Attachment #1; exhibitsto the CTA petition are omitted here)

In CRE sview, the CTA petition misinterprets or mischaracterizes cartain datementson EPA’s
Globd Warming Webste asfact or asa“formd finding” thet a projected or potentia environmentd
impect is“reasonably anticipated to endanger the public hedth or welfare” within the meaning of 8
202(3)(1) of the CAA. CRE sddailed commentsin oppostion to the CTA petition are set forth
beow, beginning & page 7.

The CTA petition isthe catdyd for CRE filing this petition to modify the EPA Globd Warming
Webste The CTA peition and espedidly its rdiance upon satements on EPA’s Globad Warming
Websteillusraie why the CRE is, and has been, concerned that the public islikdy to misunderstand
much of theinformation thet EPA presents on that Website? CRE believes that much of that
informetion isof poor qudlity, largdy inthat it ismideading to the public because the information is not
presented in gppropriate scientific context.

B. OMB Circular A-130

CRE bdieves grongly thet EPA can, and pursuant to Office of Management and Budget
(OMB) Circular A-130 mugt, sgnificantly improve the qudity of EPA’s presentation of dimate change-
related information to the public.

2 CRE previoudy publicly questioned the quality of data and information on the EPA Globd
Warming Webgte. See, How OMB Data Quality Regulations Will Help Resolve Disputes
Over Global Warming, Center for Regulatory Effectiveness, April 1999, aso available on the CRE
Website, <http://www.TheCRE.con>. A summary of that CRE paper is set forth in Attachment # 2 to
this letter.




OMB Circular A-130, Management of Federal Information Resour ces (February 8,
1996), implements parts of the Pgperwork Reduction Act of 1995 (44 U.S.C. § 3501 et seq.).

OMB Circular A-130 contains numerous policy directives thet address the need for
development, maintenance, dissemination, and modification of agency public information products and
for senior-level management oversght to assure thet agendies establish and maintain high quity
information sysems. Circular A-130 a0 edtablishes as Adminidration palicy thet agendesneed a
complaint resolution process and a designeted senior officid who is respongible for uphalding the
palicies of the Circular and who has authority to correct deta errors and to remedy poor deta qudlity.
See, Circular A-130, notably 8 9(a)(10).

On April 18, 2000, John T. Spatila, the Administrator of the Office of Information and
Regulaory Affars at the Office of Management and Budget, wrate to Congressvoman Jo Ann
Emersonin reply to aletter from her concerning the qudity of information that Federd agencies
dissaminateto the public. Mr. Spatilawrote:

OMB Circular A-130]. . .] establishes complaint resolution procedures
for percaived violaions of data quality and other requirementsin the
Circular. Section 9(8)10 of the Circular contains arequirement thet
each agency CIO [Chief Information Officer] must:

“monitor agency compliance with the palicies
procedures, and guidance inthis Circular. Acting asan
ombudsmean, the [CIO] shdl congder dleged indances
of agency falure to comply with this Circular and
recommend or take corrective action as gppropriate”

The Circular dso contains a gpedific reguirement for agendiesto
report to OMB any dleged vidlations and their resolution:

“The[CIQ] shdl report annudly, not later than
February 1% of each yeer, to the Director [of OMB]
those indances of dleged failure to comply with this
Circular and thair rexdlution.” [Letter from John T.
Spatila, April 18, 2000
Accordingly, as described in more spedific detall beow, CRE requests EPA to:

1 Indude on each rdevant page on the Globd Warming Webste
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> A reminder to users that much of the information presented on the EPA Globd
Warming Webste mugt be undersood or consdered in the context of saientific
uncartainties and limitations and

> Convenient hyperlink access to two spedific pages on EPA’s Globd Waming
Webste that discuss those uncartanties and limitaions;

2. Edablish an “archive’ filethat will dlow readersto view the “before’” and “ after™”
versons of future changesto the Webste and

3. Revise a gatement on the Website because it is factudly incorrect.

C. Soedificsof CRE s Petition to Modify EPA’s Globd Warming Webste

CRE bdievesthat acompdling public interest exigs to minimize, expeditioudy, the potentid for
public misunderstanding concerning the sdiertific rdighility of certain information on the EPA Globd
Warming Webste That Webdte is among the mog vishble and controversd of dl of EPA’s public
information products and thusisan ided candidate for a“test casg’ to assart the EPA’s commitment to
implement information management “best practices’ as st forthin OMB Circular A-130.

By taking the smple actions requested in this petition, EPA will & once:

> Improve the overdl qudity, more spedificaly the scientific context, of the informetion
presented to the public on the EPA Globd Warming Website:

> Reduce the likdihood thet the public will misunderstand the information presented; and

> Demondrate the agency’ swillingness to correct demondrated misdatements of fact in
information dissaminated to the public.

(1) Address Scientific Uncertainties and Limitations on All Relevant Pages

CRE petitions youto direct the EPA Chief Informetion Officer to congder this CRE ptition to
modify the EPA Globd Warming Website?, to indude — on the Home Page and on each page that

3 Mr. Spotila’s April 18, 2000 letter to Congresswoman Emerson (quoted above) indicates
clearly that the EPA Chief Information Officer (ClO), asthe EPA senior management officid who is
accountable for implementing the complaint resolution and Data Quality provisons of OMB Circular A-
130, including 8 9(8)(10), has authority to consider this petition to modify the EPA Globa Warming
Website. CRE requests that you direct the ClO to do so.
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describes projections of potentid future dimate change or potentid environmenta (induding humen
hedth) impects — a“box” or “sdebar” or amilar type of prominent note containing the following
datement:

“Pease reed the * Uncartainties” page and the “ Future Climate - U.S. Climeate -
Climate Modds” pege of this Webdte, which explan (for example) the saentific
limitations of the globa dimeate computer modd s that are the basis for projections of
potentid dimate change and environmentd and hedth-rdated impacts”

CRE further petitions youto direct that each such statement indlude a* dickable’ hyperlink to
the “ Uncertainties’ page” and to the “ Future Climate - U.S. Climate - Climate Moddls” page” of the
EPA Globd Warming Webste

EPA acknowledgesin reasonably dear fashion on those two Webgte pages that, in part
because of the limitations of current globd drculaion computer modds sgnificant uncartainties and
limitations exig concaming:

> Our present knowledge of the causes of globa dimeate change:
> The extent to which dimete change may occur in the future, and

> The nature and extent of patentid impacts on the environment, humen hedth and
welfare, €c.

Othersinterested in globa dimate change might have wrritten the pages on “ Uncartainties’” and
“Future Climate - U. S, Climate’ ahit differently than EPA did, but CRE bdievesthat EPA’s
presentation on those pagesis generdly “in the bdlpark” of gppropriate scientific explanaion.

(2) ProvideArchiveof “Before” and “ After” Text of Changesto Website

CRE further petitions youto direct that EPA indude, on the Home Page of the Global Warming
Website, adickable *box”/hyperink labded “Archives’ or amilarly thet will dlow usersto identify,
and to view the“before’ and “after” verdons of, any future changes to each page that describe
projections of potentid future dimate change or potentid environmenta (induding human hedth)

* The current URL address for the “Uncertainties’ pageis
<http:/Mmww.epa.gov/globdwarming/uncertaintieshtml>. See, Attachment # 3.

> The current URL address for the “Future Climate - U.S. Climate - Climate Models” pageis
<http:/Mmww.epa.gov/globawarming/dimae/future/uscdimate html>. See, Attachment 4.
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impacts

(3)  Correct Incorrect Statement Concerning Historical Concentrations of CO;
in the Atmosphere

CRE further petitions youto direct that EPA correct the following satement on the “ Climate -
An Introduction” page on the EPA Globd Warming Webgte:

Fant repiration and the decompodtion of organic matter rdease more
than 10 times the CO2 [si ¢] rdeasad by human activities; but these
releases have dway's been in baance with the carbon dioxide aosorbed
by plant photosynthesis What has changed in the last few hundred
yearsisthe additiond rdease of carbon dioxide by humean attivities
[See, Attachment # 5, <http:/AMwww.epagov/globawarming/
dimatefindex.hntmi>.]

That gatement isincorrect intwo mgor ways. Fr4, the Satement that CO, “rdeaseshave
away's been in balance with the carbon dioxide absorbed by plant photosynthes's’ (emphasi's added)
impliesto the reeder that atmospheric CO, levels have been gable higtoricaly until anthropogenic
releases increased, e.q., inthe Indudrid Revolution. However, amospheric CO, concentrations have
not “aways beenin baance’ (gable). |ce core and paeo-dimate data, notably the Vostok Antarctica
ice core record, shows that amaospheric CO, concentrations have fluctuated dramaticdly, repidy, and
repestedly over canturies, long before any concaivable human influence. (See, Attachment # 18, from
the Webste of the Carbon Dioxide Information Analysis Center a Oak Ridge Nationd Laboratory.)

Second, the statement’ simplication that CO, is removed from the amaosphere soldy by
photosynthesisisincorrect. At another Web page under “Climate’, EPA says

Approximatdy hdf the CO, that is rdleased [to the aamosphere] is soon
absorbed by the oceans or by increased plant photosynthesis. [See,
Attachment # 6, excerpt from
<http:/Ammww.epagov/globawarming/dimate/amospheric/ pagt.htmi>.]

CRE bdlievesthat this second satement’ s reference to the oceans, as wel as photosynthes's, as
agnk for amospheric CO, isasubdantidly more accurate Satement of the naturd mecheniams thet
remove CO, from the amosphere. However, in the context of the firs Satement above, the“snk”
Issueisnot acrucd dement, thusin our proposad revison b ow we omit the reference to

photosynthesis.

CRE suggeststhat EPA revise the firg satement above to reed:
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Plant respiration and the decomposition of organic metter rdease more
than 10 times the CO, rdeased by human activities Over the last
severd hundred thousand years, ong before any humean influence,
amaospheric concentrations of CO, have fluctuated up and down
dramaticaly. Much more stientific ressarch will be needed to identify
and explain the underlying neturd reasons for those fluctuations
Although the full reesonsfor the recent increase in @amaospheric CO, are
not currently known, one changein the lagt few hundred yearsisthe
additiond release of carbon dioxide by humen activities.

Accordingly, CRE reguests EPA, in the person of the CIO, to condder, promptly, this petition
to modify the EPA Globd Warming Website, based on the CIO' s authority pursuant to § 9(a)(10) of
OMB Circular A-130. | recognize that, in the absence of specific rules/procedures to govern such
petitions pursuant to OMB Circular A-130, EPA may need to establish an ad hoc processto dlow
opportunity for public comment prior to determining whether to grant this petition to modify EPA’s
Globd Warming Webdte

[I. EPA Must Deny and Dismiss the Pending Petition for Rulemaking Submitted by
the I nternational Center for Technology Assessment

A. Introduction: CTA Ptition’s Rdiance on Statements on EPA Globd
Warming Website Is Migplaced

In CRE sview, the CTA petition misinterprets or mischaracterizes cartain datementson EPA’s
Globd Warming Website as fact and/or as alegd determingtior? that a projected or potential
environmenta impact is*“reasonably anticipated to endanger the public hedth or wdfare’ within the
meaning of § 202(a)(1) of the CAA.

Asis st forth in more detall beow, CRE opposesthe CTA petition because we bdieve thet the
datements of potentia environmenta impacts et forth on EPA’s Globd Warming Webste and
referenced by the CTA petition cannot be accepted as fact or as reasonably anticipated future
scenaics, largdy because the computerized globd dimate change modd s that underlie those Satements
are, according to EPA: (1) unrdiable  (2) unableto predict impacts & regiond scdes, and even (3)
contradictory.

® TheCTA petition refersto EPA “findings’, “determinations’, and “forma findings’ with
respect to dleged environmenta impacts that dlegedly trigger a duty to regulate pursuant to 8 202(a)(1)
of the CAA. See, Attachment # 1, CTA petition, a pages 9, 15, 22, 28, and 33. CRE will usethe
CTA term “formd finding(s)” to describe CTA-dleged lega determinations by EPA.
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“Projections’ based on moddsthat are unrdiable, unable to predict impects a regiond scaes
and contradictory areinherently not legal determinations thet the impects are “reasonably anticipated to
endanger public hedth or wdfare’. Moreover, to the best of CRE' s knowledge, the EPA
Adminidrator has never dated thet any such statement of potentia impact described on the EPA Globa
Warming Website condiitutes alegd determingtion for purposes of the CAA.

The CTA pdition’s rdiance on the EPA Globd Warming Webste ismiglaced. The CRE
bdieves that EPA must deny and dismissthe CTA petition as unsubdantiated, for the reasons dated
below.

1. Purpose of the CTA Petition
Thelegd premise of the CTA petitionis

Under § 202(g)(1) of the Clean Air Act, 42 U.SC. 8
7521(3)(1), the Adminidrator is directed to prescribe sandards for the
emission of greenhouse gases from moator vehidesiif she has determined
thet: (1) the emisson of agreenhouse gasisan “ar pollutant” andis
emitted from new mator vehides, and (2) the emisson causes or
contributes to air pallution which may reasonably be anticpated to
endanger public hedlth or welfare. For the ressons contained herein,
the Adminidrator has made such determinetions for greenhouse gases
induding CO,, CHa, N0, and HFCs and petitioners request the
Adminidrator to undertake her mandatory duty to regulate these as
directed by 8 202(a)(2) of the CAA. [SeeAttachment # 1, CTA
petition, a pages 9 - 10; footnote omitted]’,

The Adminigtrator shdl by regulation prescribe[. . .] in accordance with
the provisons of this section, stlandards gpplicable to the emisson of
any air pollutant from any class or classes of new motor vehicles]. . ],
which in hisjudgement cause, or contribute to, air pollution which may
be reasonably anticipated to endanger public hedth or welfare. [. . ].
[CAA §202(8)(1); 42U.S.C. 87521(a)(1).]

8 CREtakesno position at this time as to whether carbon dioxide or any other “ greenhouse
gas’ referenced in the CTA petition isan “ar pollutant” within the meaning of § 302(g) of the
CAA. CRE undergtandsthat substantia legal arguments have been submitted to EPA asserting that
EPA does not have legd authority to regulate GHGs pursuant to the CAA. The question of EPA’s
authority is sgnificant, but will not be resolved herein.

CRE assarts herein that even if EPA has such legd authority, the CTA petition falls to set forth
any factual basisto meet the legd regulatory threshold set forth in § 202(a)(1) of the CAA.
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The CTA pdition sys

Asenumerated beow, the EPA and other federd agendies have dready
mede numerous findings that greenhouse gas emissons from new motor
vehides are ar pallutants reasonably anticpated to endanger public
hedth and wdfare. Therefore, the Adminidrator has the Satutory
obligation to regulate the emissons of ar pallutants from new mator
vehides under 8 202(a)(1) [of the Clean Air Act] in order to prevent
future harm. [See, Attachment # 1, CTA petition, a pages 14 - 15]]

2. CTA’sAllegations of Supposed EPA “Formal Findings’
Concerning Impacts of Climate Change

The CTA ptition contains numerous dtations to satements (dleged “formd findings’) by
Federd agendies or ather parties concerning dimate change and potentid impacts of dimate change on
public/human hedth, wefare, and the environment. CRE hasreviewed CTA’s compilaion of dleged
“formd findings’, which CTA categorizes under “Public Hedth” and “Public Welfare’. CRE's
summay of CTA’sdams and CTA’saitributions of those satementsto EPA and to other sources, is
found in Attachment # 7.

CRE bdievesthat the CTA peition isfatdly flawved in numerousways For example, by
CRE scount, 28 of the dleged “formd findings’ datementsdited inthe CTA petition are attributed to
EPA, whereas 54 are attributed to other sources® (See, Attachment # 7 for summary.) CTA doesnot
explain how the satementsthat CTA atributes to non-EPA sources could possibly condtitute “formal
findings’ by the EPA Adminidrator pursuant to 8 202(g)(1) of the CAA.

For illugrative purposes, we dso spedificdly andyze the factud besis of two of CTA'sdleged
EPA “formd findings':

1 That globd warming increases the threat of vector-borne infectious diseasesinthe U.S,
(See, Attachment # 8.)

2. Thet globd dimate change will cause harm to U.S. water resources. (See, Attachment
#9.)

® The count here is based on the CTA petition’s footnotes 37 through 120. We do not count
footnote 79 because it does not address a possble impact of globa warming.
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Mog fundamentdly, CTA falsto explain how EPA could meke legd determingtions pursuant to
§202(a)(2) of the CAA inlight of the many uncertainties surrounding the globa dimate change debete,
as discussd below.

B. Sdentific Uncertainties Reguire EPA to Deny and Dismissthe CTA
Petition

Theremander of thisletter addresses why the many scientific uncertainties goplicable to
projections about future dimate change and itsimpacts require EPA to deny and dismissthe CTA
petition.

CRE notesthat CTA itsdf noted that: “EPA recognizes the uncartainties thet exist pertaining to
changing dimate and migrating forests’. (See, Attachment # 1, CTA petition, a page 24, fn. 84;
emphads added.)

CTA dsosys “[. . ] EPA explanstha theimpact on wetlands from changing dimeateis
uncartain because it depends on the amount of rainfdl recaived by wetlands’. (See, Attachment # 1,
CTA petition, a page 23; footnote omitted; emphasis added.)

CTA dso sums up itsdiscussion of potentid impacts on “environmental wefare’ by saying:

Although there may be some uncertainties concarning the extent of these
impects from globd warming, EPA mugt exerdse precaution and
mitigate these impects by regulaing the emissons of greenhouse gases
from new motor vehides under 8 202(8)(1) of the CAA. [See,
Attachment # 1, CTA petition, a page 25; emphasis added.]

Therefore, CTA concedes there are “ some uncertainties concerning the extent of these impacts
from globd waming’.

CRE bdievesthat the *“ uncertainties’ that exist concern agreat dedl more than “the extent of
these impacts from globd warming”. Indeed, CRE s principa concern with the entire EPA Globd
Warming Website, which isthe subject of CRE s petition today to modify the Webgte, isthe Website's
fallure adequatdy to inform the user that uncartainties abound concerning crudid matters such as

> Whether obsarved warming is anthropogenic in origin (inwhole, in part, or not at dl);

> What the “direction” of certain future effects may be, such as precipitation on a
locdlized badis (i.e., will there belessrain, or more?).
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C. EPA and |PCC Saements Concerning Uncertainty

The public record contains numerous express atements by EPA and by the Intergovernmenta
Pand on Climate Change ™ conceming the severd ditinct types of uncertainties surroundiing the issue
of globa dimate change

1. Uncertainty Concerning the* discer nible human influence”

CRE does not wish to wade into the debate over whether any observed dimeate change to date
isanthropogenic. We doindg, however, thet if CTA isgoing to dite EPA and the IPCC for dleged
findingsof anthropogenic causation and potentid adverse effects, then CTA and EPA dso must
acknowledge the caverts that accompany the IPCC and EPA “projections’ about current science's
ability religbly to assess and/or project:

> The occurrence of globd dimate change:

> The cause(s) of any globd dimete change:

> The extent to which dimate may changein thefuture (if at dl); and

> Potentid effects of any globd dimeate change

For example, a*downloadable’ dide presentation thet is on EPA’s Globd Warming
Webste says

Climate has Changed, and Will Continue to Change

Climeate has changed over the past century.
[..]

19 TheIPCCisthe Intergovernmenta Panel on Climate Change. The IPCC was established

by the United Nations Environment Programme and the World Meteorological Organization in 1988.
The IPCC issued areport in 1995 that is akey document in the debate about globa warming:

Climate Change 1995: The Science of Climate Change: Contribution of Working Group
| to the Second Assessment Report of the Intergovernmental Panel on Climate Change,
1996, ed. JT. Houghton et al. (Cambridge: Cambridge University Press), 572 pp. (Cited below as
IPCC 1995.) Both CTA and EPA consider, and cite, the IPCC as an authoritative group of experts
on climate change and potentid effects.
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“The balance of evidence suggests a discernible human
influence on globd dimate’ (IPCC, 1995)

Climate is expected to continue to change in the future.
[...]

(See Attachment # 10 for the dide quoted above)

On that dide, and dsewhere on the EPA Website EPA prominently reports the Statement in
IPCC 1995 that: “The baance of evidence suggests a discernible human influence on globd dimae’.

However, the EPA Webgte failsin someingancesto indude other pertinent Satements from
IPCC 1995 that are dgnificantly less supportive of the propogtion thet any “discernible human
influence on globd dimate’ in fact exids

IPCC 1995 dates

[The modd resuity cannat be consdered as compdlling evidence of a
clear cause-and-effect link between anthropogenic forcing and changes
in the Earth’s surface temperature. [IPCC 1995, Summary for
Chapter 8, a p. 411. See, Attachment # 11

IPCC 1995 d0 dates.

Our aaility to quentify the humen influence on globd dimateis currently
limited because the expected Sgnd is dill emerging from the noise of
neturd variaaility, and because there are uncertaintiesin key fectors
These indude the meagnitude and patterns of long term neturd varicbility

L. ]

[IPCC 1995, Summary for Policymakers a p. 5. See, Attachment #
11]

2. Uncertainty Concerning Natural Climate Variability

A cudd, and perhgps the centrd, sdentific factud issuein the “globd warming” debateis
whether the human effect on dimete (whatever thet effect may be) is or will shortly become, Sgnificant
agang the background of neturd dimate varidhility. Before any human impect can be disinguished,
quartitatively, from naturd veriability, we need to undersand the inherent naturd variaionsin dimete.
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Such naturd varighility isan important property of dimate
EPA’s Webste discusson of “Climate - An Introduction” acknowledges thet dimate varidion
exids

Cdculaions of dimate change for spedific aress are much lessrdigble
then globd ones, and it is undear whether regiond dimate will become
morevaiade. [See, Attachment #5; emphassadded ]

Other important cavests and other information from |PCC 1995 regarding dimete variahility
aso mugt be congdered. For example, EPA would need to consider, before making any legd
determination thet it needs to regulate anyone or anything pursuantto  § 202(a)(1) of the CAA, the
Satement on page 13 above from |PCC 1995's Summary for Policymakersthat “the expected sgnd
[of humaninfluencg isdill emerging from the noise of naturd variahility”.

IPCC 1995 a0 dates, for example:

Snce the 1990 IPCC Scientific Assessment condderable progress has
been made in attempts to identify an anthropogenic effect on dimate. [.
-

he second area of progressisin better defining the background netura
vaiability of the dimate sysem, acrudd aspect of the detection
problem [i.e., effortsto detect an anthropogenic effect on dimate].
“Detection of change’ isthe process of demondirating thet an obsarved
changein dimaeis highly unusud inagaidicd sense Thisrequires
diginguishing any human effects on dimate from the background
“noisg’ of dimate fluctuationsthet are entirdy naturd inorigin. [. . ]
[L]arge uncartanties dill apply to current estimetes of the magnitude
and patterns of naturd dimate varidhility, particularly on the decadd - to
century-time-scdesthat are crudd to the detection problem. [IPCC
1995, a p. 411. See, Attachment # 11

IPCC 1995 ds0 sys
Overdl, there is no evidence that extreme weether evertts, or dimate
variability, hasincressed in aglobd sense, through the 20" certury,
dthough data and andlyses are poor and not comprehensive. [IPCC
1995, Section 3.54, at p. 173. See, Attachment # 11]

Let ustake as agiven that amaspheric concentrations of carbon dioxide and other greenhouse
gases have increesed during the 20™ century, and let us accept provisionaly EPA’s satements thet
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grongly imply that those greenhouse gas increases cause or will cause globd dimate change: With
those premises, IPCC' s datement thet thereis “no evidence thet extreme weather events, or dlimate
variahility” hasincreased globally through the 20™ century (i .e., during the ime period in which the
greenhouse gas concentrations have increased) gppears to be highly pertinent to three important
questions

1 Have changes in extreme weather events and/or dimete variability been observed by
qudlified sdentists during the 20" century, which isthe time frame for which sdentists
have the best dataand andyss?,

2. Isthegobd dimatein fact changing in any way during the 20" century? and

3. s there sound stientific evidence that globd dimae will or “may be reasonadly
anticipated” to change such thet it will or would “endanger public hedth or welfare’?

EPA would have to make aforma determingtion on that third question before findly
determining that EPA has authority to regulate emissons from new maotor vehides pursuant to 8
202(8)(1) of the CAA. CRE bdievesthat EPA will be ungble rationdly to make such adeterminaion
absent sound sdiertific evidence in the adminigtrative record to support a“yes’ finding on thefirst two
questions.

3. Uncertainties and Limitations Concer ning Climate M odels

Before making a determination pursuant to 8§ 202(a)(1) of the CAA, EPA must squardy
addressthe fact thet virtudly dl the predictions/discussions of possible dimeate change and conssquent
effects are basad on highly complex computer modd smulations of amaspheric behavior. These
modd s attempt to describe, quantitatively and quditatively, hugdy complex interactions between the
amogphere, the oceans the living biogphere, and numerous naturd phenomenain addition to
anthropogenic greanhouse gas emissons,

The complexity of the modds and the difficulty of detlermining with any reasonable saientific
catanty thet human adtivity is afecting globd dimate ae dearly acknowledged in severd datements
from IPCC 1995, quoted above a pages 13 - 14.

Asdiscussed a pages 5 - 6 aove, the “Future Climate - U.S. Climate - Climate Modds’
page on EPA’s* Globd Warming” Webdte does indude a reasonably detalled layman’ s explanation of
cavedts partaining to the use of these modds

> Themodds complexity;

> Ther limitations
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> Thar limited accuracy in predicting effects on aregiond bass
> Ther unrdiaality,

> The practice of usng severd different moddsto get a sense of what might happen (1. .
] oneé sandysis can indude the entire range of scientific uncartainty”); and

> Thefact that “[. . ] the severd modds often yield contradictory results”
(See, Attachment #4.)

The cavedts gated in the “ Future Climate - U.S. Climate - Climate Moddls’ Website page
aoply genericdly to al the“generd drculaion modds’; those modds generdly are not geogrgphically
spedific to the United States.

Asnoted above, EPA dso says a the end of itsdiscussion of “Climate - An Introduction”:

Cdcaulaions of dimate change for spedific areas are much lessrdigble
than global ones|. . ]. [See, Attachment #5]

Thelimitations of the modds directly limit anyone' sahility to project likdy effects of any dimate
change. EPA ddes

“[S]dentigs are unable to say whether particular regions [of the U.S]
will recaive mare or lessrainfdl; and for many regionsthey are undble
to even date whether awetter or drier dimateismore likdy.” [See,
Attachment #4

Any EPA “formd finding” pursuiant to the CAA that any emisson of GHGs s * reasonebly
anticipated to endanger public hedth or wdfare’ mud directly overcome the fundamental uncertainty
inherent in the projections of future dimeate change effects because dl the projected effects are
predicated upon projections/assumptions about future dimate that such modds generate.

4. Thel PCC’sBasic Scientific Uncertainty About Global Climate
Change

CRE bdievesthat the degree of saentific certainty with which most pages on EPA’ s Webdte
describes (1) both globd warming and globd dimate change as exiding in fact and (2) humen ativity as
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the cause of both those phenomena, is not an accurate representation of ether the generd tenor of, or
specific key datementsin, the IPCC scientific “ consensus’ report |PCC 1995.

EPA’s*Globd Warming” steindudes or formerly induded “Key Findings of the Second
Assessmant Report of the Intergovernmentd Pand on Climate Change’. (See, Attachment # 12.)

EPA’sprefaceto the“Key Findings’ says

The U.S. Government finds the IPCC Second Assessment Report to
be an extremdy ussful document. It has achieved the gods of baing
sdentificaly credible and palicy rdevant, without being policy
prescriptive. [See, Attachment # 12

However, the IPCC report is generdly regarded as“ scientificaly credible’” (EPA’swords, see
quote immediatdy above) precisaly because the IPCC exercised care to set forth the caveets about the
congderable uncertainties underlying its andyses and findings. EPA’s presantation of the “Key
Findings’ on the Webste efectivdy gives prominence to the findings that suggest thet humen activity is
causng giobd dimete change while sysemdticaly minimizing the import of the caveats Sated by the
IPCC itf.

Those“Key Findings’ indude reference to some of the scientific cavegtsfrom |PCC 1995,
such asadaement (thisisfrom the EPA summary of the IPCC findings) thet:

Therdiability of regiond-scde predictionsis dill low, and the degree to
which dimate vaiability may changeis uncertain. [See, Attachment #
12]
Severd other IPCC cavedts are presented above.
Also, thereis or formerly was one place on the EPA Webste where EPA fairly summarizes, on
adide, anumber of scientific uncertainties that IPCC hasidentified as neading additiond resserch in
order to improve the predictive capacity of the computer modds, induding:

> Sources and Sinks of greenhouse gases and aerosols and their effects on globd
waming;

> The effects of douds on globd warming; and

> The effects of oceans on the timing and pettern of dimate change, and others. (See,
Attachment # 13, 9" page)
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EPA must recognize that any “formd finding” (legd determination) pursuantto 8 202(a)(1) of
the CAA that resuitsin any attempt to regulate new mator vehides mugt directly address the magnitude
and dgnificance of the numerous scietific cavedts that the IPCC dearly Sated regarding its own

findings

D. Condusion from Review of CTA Pdition and EPA and IPCC Satements Scattific
Uncertanties Predude EPA From Making A Rationd, Sdetificaly and Legdly
Supportable, “Formd Finding” Pursuant to 8202(a)(1) of the CAA

The CTA petition condudes from itsreview of potentid impacts that:

Having dready mede formd findings thet the emisson of ar pallutants
CO;, CH4, N0, and HFCs from mobile sources poses actud or
potentia harmful effects of [sic] the public hedth and wdlfare, the
Adminigrator mugt exercise her authority to regulate the emissons of
CO;, CH4, N0, and HFCs, from new motor vehidesunder 8
202(a)(1). [See, Attachment # 1, CTA petition, a page 33]

CRE bdievesthat the degree and extent of uncertainty with repect to numerous crucid
sdentific factorsin the globd dimate change debate preclude EPA from making arationd decidon, i.e.,
a“formd finding” (legd determination) for purposes of 8 202(a)(1) of the CAA that GHGsfrom new
motor vehides* may reasonably be anticipated to endanger public hedth or wdfare’ on the baas that
such GHGs may in any way cause or contribute to any endangerment of the public hedth or welfare due

to ther dleged globd warming propensity.

Moreover, if EPA contemplated making an efirmative “formd finding” under 8 202(3)(2),
EPA would need to asaure thet its adminidretive record for any such “formd finding” could sugtan
sorutiny pursuant to judicid review pursuant to the CAA and the Administrative Procedure Act ™.

CRE does nat trividize the possible long-term (century-scale) conssquencesif globd dimate
change occurs, but CRE observes that the contiguous U.S. currently experiences annud temperature
vaiation of goproximatdy 120° F. (-10° Fto 110° F.)** Thefact isthat neturd sysemsare varisble,

! See, 42 U.S.C. § 7607 and 5 U.S.C. §§ 702, 704 and 706, pertaining to judicial review.

12 Why has EPA tolerated these extreme annual temperature variations? Whereisthe
environmental impact statement on the havoc that this annual temperature variation causes seasondly to
natural systems and to the American public?
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reslient, and adgptable. Given the exiding annud varidion, it is very difficult to concalve whet evidence
in an adminidrative record could rationdly sugtain a“formd finding” that GHGs from new mator
vehides* cause or

contribute’ to dimate change that “may reasonably be anticipated to endanger public hedth or wdfare’

dueto the gases dleged globa warming propensty.

CRE submits that to make any “formd finding” (legd determingtion) pursuant to § 202(a)(1)
of the CAA, EPA mugt have asdientific and factud bagsthet risesto thelevd of “reasonably
anticipated” redity. The Adminidrator or her ddegate cannot Smply assert thet she or he adoptsasa
CAA “formd finding” the EPA Webste s presentation of informeation regarding globa warming, globd
dimate change, whether human activity is the cause, and the nature and extent of potential effects™

In dosing, CRE bdievestha the CTA pition plainly failsto etablish that EPA has made, or
rationdly could meke, any formd finding of fact or any legdl determingtion that a Stated potentia impact
isin fact going to oocur or isin redity “reasonably anticipated”’, much lessthat any potentid impact is
“reasonebly anticipated to endanger public hedth or welfare’. That isthe legd Sandard st forthin §
202(a)(1) of the CAA asthe prerequidite to issuing regulaionsto limit emissons from new mator
vehides

For these reasons™, the CTA petition for rulemeking is unsubstantiated and EPA must deny

13 CRE a0 notes that the law does not require Federa officias to perform futile actions.

Before EPA can lawfully issue regulaions, EPA must make a determination thet thereisa
rational nexus between the adleged harm, the regulatory remedy as applied by EPA to an identified
regulated community, and a subgtantia likelihood that the regulatory remedy will achieve the desired
improvement or correction in, or protection of, environmental conditions.

In the case of the CTA petition, CTA isasking EPA to issue regulations to reduce the emissons
of GHGs from motor vehicles. EPA’sjurisdiction to issue such regulationsis limited to vehiclesin the
United States. To pass scrutiny under the Adminigtrative Procedure Act, EPA would have to establish
that subgtantia evidence exigts in the adminidrative record for the rulemaking to support a causa nexus
between emissons from motor vehiclesin the U.S. and the projected hedth and environmental impacts
upon which EPA would base its determination that such emissions are “reasonably anticipated to
endanger public hedth and welfare’.

Given that such regulations under 8 202(a)(1) of the CAA would address only new motor
vehiclesin the U.S,, and would not affect GHG emissons from dl other sourcesinthe U.S. and in the
entire rest of the world, it appears highly unlikely that EPA ever will be able to sustain the legd burden
of demondtrating substantia evidence that the requested regulation will ever have any discernible effect
on the dleged environmenta harm that CTA, through EPA regulatory action, seeks to address.

1% The reasons referred to here indlude the reasons set forth in Attachments ## 7,8 and9
illugtrating the deficiencies of CTA’s clams that EPA has made “formd findings’ pursuantto 8
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and digmissthe CTA pdition. Moreover, CRE bdievesthat EPA should not solicit public comment
upon the CTA petition before denying and dismissing it, because the CTA petition is unsubdtantiated on
its face and public comments cannot cure thet fatd deficiency.

Respectfully submitted,

JmJ Tozz
Member, CRE Board of Advisors

Attachments

202(a)(1) of the CAA with respect to specific public health and welfare impacts that CTA dleges
would be caused by emissons of GHGs from new motor vehicles.
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