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OMBPlans FY 83 Regulatory Strateg)f

By Kim Masters
Legal Times Staff *

An internal planning document
completed last week by the Office
of Management and Budget's reg-
ulatory afTairs office discusses ad-
minisiration strategies on issues
ranging {rom retrenching on federal

watcnpollutnou controls to enhanc- -

ing presidential authority over in-
dcpendcnt rcp:latory _commis-
sions.

The document, the “1983 Spring
Planning Review,” parallels a long-
range budget planning exercise
OMB undertakes every spring. But
the review is the first such OMB
effort addressing regulation. The
resulting product, providing a look
at issues OMB wants to tackle in
fiscal 1983, is submitted to OMB
Director David Stockman and to
the White House. , )

Sources say the document was

\vclopcd by OMB's office of in-

,mation and regulatory affairs
{OIRA) and covers those areas in
which OIRA seeks top-level guid-

ance. Each isswe is discussed in -

terms of various alternatives avail-
able to the administration. Advan-

tages and disadvantages of each

option .are listed, and in many in-

stances, an OIRA recommendanon'

is offered.

No recommendation is made
about presidential oversight of in-
dcpendem regulatory -, commis-
sions, but the document explores
pros and cons of options that in-
clude attempting to minimize dis-

M

Sections of the ()ffice of Manage-

ment and Budget memo are reprint-
ed in the Record at page 20. For an
article on dissatisfaction =~ with
OMB’s failure to issue paperwork
reduction guidelines, see page 4.

’ . rcgulatory policy™

tinctions between independent and

.executive agencies under current

OMB oversight mechanisms; redir-
ecting OMB review of independent
agency information collection to
provide increased oversight over
policy; actively supporting legisla-

tive veto over independent agency’

regulations, or seeking amend-
ments in current bills to give the
prcsndem veto power over inde-

* pendent agency regulations.

In discussing the disadvantages
of these approaches, the review

says use of existing oversight

mechanisms would not meet “the
perceived need of demonstrating
the President’s direct, immediate
control over {independem agency]
Another topic
explored in the review is adminis-
tration options for dealing with
conventional water pollutants. The
discussion on the fate of the stan-
dards for non-toxic pollution con-
trols states that minimal standards

I
(\

relying on “best practicable™ t¢ “h-
nology have “resulted in subsian-
tial environmcmal improvements
in some areas.’ .

Divert Resuurces

Although the document docs not
offer a specific recommendation in
this area, it further states that strin-
gent standards could divert re-
sources from clean-up efforts that
can provide the greatest environ-
mental payoff. It adds that stronger
controls *may best be imposed by
states and localities.”

The alternatives explored in-
clude a strategy that would encour-
age additional clean-up of pollu-
tants where technology-based reg-
ulations are ‘‘reasonably cost-
effective,” and another strategy,
mcludmg Iegxs!anve changes, that
would minimize additional technol-
ogy- -based regulation.  The re-
view further discusses whether
OMB should establish a regulatory
cost-accounting system {rcquiﬁng

" agencies to assemble dollar esti-

mates of .the annual costs imposed
by regulations) and whether OMB
should establish a regulamry budg-
et (requiring agencies to set a budg-
et for costs of regulations). If such
a budget were established. the re-
view says, the president and Con-
gress would set the ceiling on in-
cremental regulatory ¢osts an agen-
cy could impose dunng a fiscal
year.

The document states that creat-
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. Continued on page 7
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THE RECORD

- OMB Memo Lays Out Choices on Regulatory Issues

An Internai Office of Management
and Budget memorandum recently ob-
tained by Legal Times outlines possible
methods  for  increased  executive
branch oversight over the so-called in-
dependent reguiatory issions and
g The possible ady ges of
various aiternatives—inciuding legisia-
tive veto, oversight through the budget
process, and redirection of OMB re-
view under the Paperwork Reduction
Act, are discusyed.

Among other topics covered Is the
administration’s strategy in enforce-
ment of the Clean Water Act, including
possible legisiation that would shift
EPA’s phasis from technology to
water quality standards, increase reli»
ance on economic incentives, and shift

“eater enforcemnent responsibility to
states,

Full text of each of the sbove chap-
ters follow:

OVERSIGHT OF INDEPENDENT
REGULATORY COMMISSIONS
What is an appropriate strategy for

Presidential oversight of the inde-

Y issions

(IRCs)?

Background
The IRCs combine legisiative, ex-
ecutive, and judicial roles in ways

T unique to the government.

s The IRCs have considerable dis-
cretion to implement broad regulatory
authority.

» Each IRC is controlled by a group
of five to eleven individuals appointed
for fixed terms, no more than a bare
majority of which may be from the
same political party.

* One result of the IRC structure
and history is that commissioners

that IRCs are “arms of Congress."
However, consider:

» In most cases, the designation of
a chairperson from among the mem-
bers is at the pleasure of the Presi-
dent,

» Presidents have issued some Ex-
ecutive Orders applying to IRCs on
a “voluntary"” basis.

« IRCs comply with the OMB
budget process; however, some sub-

. mit budget requests concurrently to

Congress.

» IRC participation in the legisia-
tive clearance process is mixed; some
are exempted by statute.

* Despite Justice Department ef-
forts to establish oversight of all gov-
ernment litigation, most IRCs have
some authority to appear in court rep-
resenting themselves, using their own
staff,

o Over time, the major source of
Presidential impact has been the quai-
ity of [RC commissioners appointed.

Legisiation moving in Congress
would provide increased oversight of
[RCs by the courts (for example, in
reviewing benefit-cost analyses, and
through the broadened review permit-
ted by the Bumpers amendment) and
by Congress,(for example, legislative
veto and the additional GAO review
provided in H.R. 746); however, these
legisiative proposals would not mate-
rially increase Presidential authority
and in some cases would weaken it,
(The Administration has testified it
could in the legisiative process accept
a legislative veto applying to selected
IRCs if such an action is ruled to be
constitutional), .

Alternatives
1. In the use of existing OMB over-

.

“‘Because lindependent regulatory] commissioners are
Presidential appointees, the President is held publicly
accountable for controversial IRC policy decisions over
which he has little actual control.”’

M‘

draft their own “legisiation” (reguia-
tions decreeing standards of conduct),
authorize enforcement, and then ad-
judicate compliance {ad hoc decisions
reflecting often unarticulated, vari-
able policies).

The structure of IRCs has led to a
variety of problems.

» Staggered terms often deny a
President the opportunity to appoint
a controlling majority until after his
first term. ’

» Because of the IRC judicial role,
the Supreme Court ruled in 1935 that
commissioners could not be removed
at the pleasure of the President,

» This strong, institutional inde-

- pendence reinforces bureaucratic in-

centives to protect specific interests,
even at the expense of broader, coun-
tervailing policies,

» Yet, bec IRC co ioners
are Presidential appointees, the Presi-
dent is held publicly asccountable for
controversial IRC policy decisions
over which he has little actual control.

Previous Presidents have attempted
1o increase their control over IRCs,
Congress has resisted this, asserting

sight mech seek to minimize
any distinction between IRCs and oth-
£r government agencies,

2. Redirect OMB review of the
“collection of information™ activities
by IRCs to provide for increased
oversight of the substance of IRC reg-
ulatory policy,

3, Actively support legislative veto
of IRC regulations.

4. Seek amendments in current bills
to give the President authority to veto
IRC reguiations.

Analysis
Alternative [, The existing IRC
oversight  mechanisms, however

fuzzy, assure OMB communication
with the IRCs. The budget process
can have a strong influence in shaping
IRC policies, at least in general terms.
To the extent OMB can minimize the
distinction between IRCs and other
agencies in carrying out OMB over-
sight, OMB can gradually weaken
IRC independence, The disadvantage
of this approach is that it does not
moeet the perceived need of demon.
strating the President's direct, imme-

diate control over RC reguiatory
policy.

Alternative 2. The Paperwork Re-
duction Act gives the OMB Director
authority 1o approve or disapprove
the “collection of information” from
the public by IRCs, based on such cri-
teria as need, duplication, practical
utility, and unwarranted burden, Con-
gress explicitly provided IRC major-

countability to the public for IRC ac-
tion.

* Could incresse distance between
the President and the IRCs.

Alternative 4. Seek amendments to
current legislative proposals to give
President- authority to veto IRC reg-
ulations. The reguiatory reform bills
before Congress would provide addi-
tional oversight mechanisms for Con- .

“The existing [independent regulatory commission )
oversight mechanisms, however fuzzy, assure OMB
communication with the IRCs.”

M

ity-vote override and, in emergency
situations, mandated prompt. OMB
action.

Redirection of OMB Paperwork Re-
duction Act review of the “collection
of information” by IRCs to controf the
sub; of IRC regulatory policy re-
lated to information coilection could
invoive, for exampie, disapproving a
SEC ruling concerning company dis-
closure or reducing compliance mon-
itoring to prevent the expansion of a
CPSC safety program, OMB reports
review has not been staffed to address
such iasues.‘

Advantages
* The reports review process is al-
ready in place. -
« It appears easy to impl

Disadvantages

o Using reports review to oversee
substantive IRC policy could increase
personal involvement by OMB man-
agement and other OMB staff not in
OIRA.

* Would require a heavy shift of
OIRA priorities, reducing OIRA over-
sight of cabinet departments and other
singie-headed, executive branch reg-
uiators,

« Escalating OMB forms review be-
yor that intended by Congress and
envisaged by the IRCs would build re-
sistance and increase the likelihood of
IRC override,

« Using reports review to oversee
substantive regulatory policy related
to information collection could build
resistance to reports review in cabinet
departments; if not part a coordinated
OMB effort, such use of reports re-
view could also disrupt other OMB
oversight mechanisms.

Alternative 3. Legislative veto of
IRC reguliations can take many forms.
Regardless of constitutionality, exist-
ing legislative veto proposals would
delay issuance of regulations, in-
crease Congressional staff involve-
ment in IRC management, and rein.
force the IRC special interest in the
*“iron triangle.”

Advantages

-« Would increase oversight by Con-

gressional committees.

« Would be consistent with Presi-
dent's campaign promises.

» Would provide & means of con-
trolling actions of [RCs.

o Has a good chance of getting en-
acted,

Disadvaniages
* Wouid not reduce Presidential ac-
i

B
g

(BCT) by 1984,

gress and the courts. Until the issue
of Presidential oversight is raised di-
rectly, however, there will be little ba-
sis for any broader discussion of what
forms of agency oversight are most
appropriate for which branch.

{tdw:magex

» With the Paperwork Reduction
Act, Congress has already agreed to.
give OMB substantial authority over
the enforcement, if not the substance,
of many IRC regulations. .

» Congressional endorsement of di- .
rect President oversight authority of
IRC reguiations is needed. if not es-

ial, 10 integ {RC-policies into
those of the Administration.

i

R Disadvantages

« Giving the President simulta-
neous veto authority could be viewed
as undermining potential Congres-
sional vetos.

» Would be strongly opposed by in-
terest groups, many members of Con-
gress, and obtaining enactment would
be difficuit,

» Could set the stage for the enaci-
ment of ex parte rules governing OMB
aperations.

NON-TOXIC POLLUTION CON.
TROL STRATEGY

To what extent should the Admin-
istration encourage the progressive
tightening of technology-based stan-
dards for the control of conventional
water pollutants? Or, should the Ad-
ministration pursue a strategy, includ.
ing possible legisiative changes, that
would tend to maximize benefits in re-
tation to clean-up costs?

Background

It is now ten years since the passage
of the Clean Air and Clean Water
Acts, and both Acts will be up for re.
view during the coming year, Both
Acts set initial standards for non-toxic
poliutant control and provide for pro-
gressive tightening of these standards .
over a period of several years. For ex-
ample, the Clean Water Act requires

“‘best practicable controf technology”
- efftuent

standards  for industrial
sources by 1977, a more stringent
“best available technology” standard
(BAT) by 1984, and “best convention-
al  potlutant  control technology”

r”!’ypically‘ initial clean-up efforts
yield the greatest benefit per dollar of
Cost  incurred, and progressively
tighter standards yield diminishing re-
wrns. A major issue in both air and
walter pollution reguiation is the need

»



