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( REGULATORY REFORM
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Executive Order on Regulation Boosts OMB’s Power

By Paul C. Rosenthai

Mr. Rosenthal is an associate at
Collier, Shannon. Rill & Scont_in
“Washingion and formerty counsel to
the Senate Committee on Govern-
mental Affairs.

Executive Order {2291, issued by
President Reagan on Feb. (7. 1981,
could significantly afect reguiatons
issued by executive branch agencies.
The executive order's requirements
that a reguiauon’s benefits exceed its
costs and that an agency select the

least costly regulatory approach are .-

just two of the important changes in
current law and practice.

Almost as significant as the new
standards for reguiauons, however, is
the order's explicit grant of power

over regutatory matters to the Office I

of Management and Budget (OMB).
Althougn the director of OMB cannot
yet be cailed a regulatory czar. the of-
fice's new, more public role in man-
aging the regulatory process Jdeserves
close scruuny.

The executive order replaces Presi-

Jeat Carter's executive orders on gov-

smment reguiation and paperwork
(E.Q. 12044 and E.O. 12174, respec-
tively) which in turn had superseded
President Ford's executive orders re-
quiring 1nrlation and economic impact
analyses E.O. 11821 and E.O.
11949). The aew ocder. which appties
0 the executive branch but not inde-
pendent agencies, 3oes much further
'han 1ts predecessors.

Secuon 2 of E.O. 12291 outlines
general requirements 0 which agen-
sies. to the zxtent permitied by law.

must adhere when promuigaung new

regulations. reviewing existing reguta-
tions, and deveioping !egisiative pro-
posals concerning regulation. Among
hese provisions are requirements
that:

» a regulation's potennal benefits
exceed its potential costs:

» an agency choose the least costly
approach o any given reguiatory ob-
jective: and

» agencies take :nto account the
particuiar industries adfected by reg-
ulations, the condition of the nationai
economy and other regulatory actions
contemplated when setting prionties.

Because it is often easier to caicu-
late the costs of a reguiauon than uts
henefits, strict application of these re-
quirements could resuit in fewer and
narrower regulatory initiatives. Simi-
larly, the requirement that an agency
actually choose the lzast cosdy ap-
proach (o any given regulatory objec-
tive goes further than E.O. 12044,
which merely required agency analy-
jis and considerauon of alternative
regulatory approaches, and some ma-
Jjor legislatuve proposals. which wouid
require oniy that an agency 2xpiam
why the least costly aiternauve was
not chosen.'

Movreover, :he provision requinng
consideration of the nagonal economy
in setung agency prionues idds a
safety vaive for reiuctant regulators.

{n times of economic distress—pre-
sumably-an economic Dunkirk would
qualify—and particularly for indus-
tries that are ailing or heavily regu-
lated. this provision couid be used to
postpone or soften the impact of reg-
uiatons.

tnlike the provisions for reguiatory
impact analysis (described below),
these general requirements apply only
10 the extent permitted by law. Some

. present.

would, in fact, be reviewable by a
court.*

Section 3 of E.Q. 12291 requires all
agencies to conduct a regulatory im-
pact analysis before issuing major reg-
ulations. The definition of major rute
includes any rule likely to result in an
innual effect on the =zconomy of S100
million or more or 3 major increase
in costs or prices for consumers, in-
dividual industnes. lederal, state or
local government agencies or geo-
graphic regions. The definiton aiso
includes a rule which results in “"sig-
nificant adverse effects on competi-
tion, employment. investment, pro-
ductivity, innovation. or on the ability
of United States-based znterprises to
compete with foreign-based enter-
prises in domestic or export mar-
kets.”* OMB esumates that 150 rules
annually would fall within this defini-
tionr. -

Like E.O. 12044 the new executive
arder requires a pretiminary regula-
tory impact analysis iR{A) to accom-
pany a nouce of proposed ruiemaking
and a final RIA to accompany pub-
licaton of a final rule. The RIA must
Jescribe the potential costs and bene-
fts of the rule as weil as identify those
likeiy to receive the benetits and bear
the costs. The RIA must also describe
the potentiai net benefits of the rule.
including the effects that cannot be
guantified in monetary terms.

The executive order requires an
agency to forward to OMB for review
all proposed and final rules, as weil
as all RIAs. betore such documents
are published. The iength of :ime
granted for OMB review varies ac-
cording to. the nature of the document
reviewed.® The director. again subject
to the Task Force. can ocder an agen-
<y not to publish a notice of proposed
rulemaking or preiitminary R{A until
OMB's review is concluded. The Jd+
rector may ilso order the agency not
0 opubtish a final rute or RIA until the
agency has responded to the direc-
tof's views and incorporated those
views and the agency's response in
the ruiemaking Gle.

Oversight

Although, under :ne axecutive or-
der. the reguiatory impact analysis
would be part of the whole rulemaxing
record for purposes of judicial review,
1 court would not be empowered (o
decide whether the analysis was done
properiy or the agency otherwise
complied with the requirements of
E.Q. 12291, The execuuve order vests
the OMB director with strong over-
sight authority. That authority s, in
turn, subject to the Presidentiai Task
Force on Regulatory Relief. neaded
by Vice President Bush.”

Theoreacally., an ugency head or
other interested person couid appeal
(0 the Task Force decisions made dy
:he OMB director under the order. At
however. DOMB srovides
most of the staff for the Task Force.
OMB Director David Stockman is a
memoer of the Task Force, and OMB
Administrator  of (nformauon and
Regulatory Affaurs. James Miller,

serves as the Task Force's executive
director. It remains to be seen wheth-
er and to what extent the Task Force
will emerge as a distinct enlity cap-
able iand willing) to accept appeais
from OMB decisions.

The executve urder requires an
agency to forward to OMB for review
all proposed and final rules, as well
as all RIAs, before such documents
are published. The length of time
granied for OMB review varies ac-
cording to the nature of the document
reviewed.' The director can order an
agency not to publish a notice ot pro-
posed rulemaking or preiiminary R{A
until OMB's review is concluded. The
director may also order the agency
not to publish a finai rule or RIA untd
the agency has responded to the di-
rector's views and incorporated those
views and the agency's response in
the rulemaking file.

New Powers

{n addition to the power to revtew
rules and anaiyses, E.O. 12291 grants
the OMB director significant new au-
thority. Among the importan? powers
granted the director is the authonty
to:

o designate any proposed or exist-
ing-rule as majoc:

¢ issue uniform standards for the
identification of major rules and the
devetopment of RIAs:

o require an agency ‘o ootain and
avaiuate additional data retevant t0 2
reguiation from any approprate
source; and

o waive the RIA and other require-
ments for proposed and =xisting rules.

Not ail of the authorues menuoned
above are totally new 10 OMB. The
White House and its constituent of-
fices have (raditionally mantained
that the president has inherent con-
sututdonal authority to manage the
regulatory process.’ Because of this
inherent authority, during the last
Congress OMB opposed “stamtory
specification of when and how the
President may exercise his authority
to oversee the reguiatory operauons
of the Executive Branch.”"*?

Using this “inherent’” authonty.
OMB has in the past “jawboned”
agencies about ciassification of rules
as major. Likewise, the Counci on
Wage Price Stability's Regulatory
Analysis Review Group (whose func-
tions were recently transferred ‘0
OMB) cnuqued agency regulatory
analyses and presented comments !0
the agencies, both on and off :he
cecord.!!

Moreover, the recenty enacted Pa-
perwork Reduction Act!! provided 2
statutory base for OMB to coordinate
agency reguiatdons that impose a pa-
perwork Surden on the public. With
respect to non-independent agencies.
the act does not authonze the director
to disapprove the accompanying rule
itself insofar as the two are separa-
ble.:?

The authorities granted by Execd-

Cuntinued on page (5
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ve Order 12291 are significant not
15t because they expand OMB's
»owers, but because they make those
>owers explicit. Now that the powers
ire available for all to see, they are
nlikely to remain unused.

Opportunities to Influence

These new authorities not only give
OMB tremendous power over the
substance and timing of reguiations,
but they also provide new opportuni-
ties for interested persons to influence
the regulatory process. For example,
if an agency fails initiaily to designate
a proposed rule as major (and there-
fore subject 10 an RIA). an arfected

drm or industry could ask OMB to”

make that designauon. Forcing an
agency to conduct an impact analysis
means that the ruiemaxing wiil take
longer and cost the agency more mon-
2y, as well as require analysis of in-
formation the agency might otherwise
have ignored. Conversety, the OMB
director’'s waiver authonity could be
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used when an agency wants to de-
regulate or soften a regulation. Waiv-
ers of the RIAX requirement could
greatly lerate a rul king

Since OMB has not vet announced
what procedures it will use 10 make
these decisions a number of questions
naturally anse. How will determina-
tions that a rule is major be made?
Will such determinations be based
solely on data supplied by the aifected
industry to OMB staff or wiil others
have an opportunity to comment on
that data before OMB makes a deci-
sion? What criteria and procedures
wili be used for granting waivers?

Similar questions anse about how
OMB wiil exercise its authority during
the ruiemaking process once a deci-
sion to conduct a regulatory impact
anaiysis has been made. The execu-
tive order specifically requires an
agency to consult with the OMB di-
rector. at his request. about any pre-
liminary reguiatory impact anaiysis
and notice of proposed rulemaking
covered by the order. Moreover,
upon recetving notice that the director
intends (0 submit views concerning
any final reguilatory analysis or final
rule. the agency must refrain from
publishing these documents until the
agency has responded 10 the direc-
tor's views and incorporated those
views and the agency's response in
the rulemaking ile.

Ex Parte Coatacts

Recent court decisions have made
clear that ex parte contacts can impair
the goais of fairness (o interested per-
s¢as and reasoned agency decision-
making because interested pariies are
a0t given an opporfmunity 0 Know
about and comment on these secret
commuanicauons.:* OMB has histori-
caily taken the position that the agen-
<y is not bound by ex parte restric-
tions. Whether OMB’s policy wiil re-
main ‘he same in light of its new
authonty and expanded role remains~
to be seen.:?
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{t should be noted that while the
thrust of the execuuve order has been
to expand OMB's authority, the order
does limit the exercise of that author-
ity in various ways. For example,
OMB must ooserve vanous ume lim-
its if its comments on rules and reg-
ulatory impact analyses are to be con-

The E.O. gives OMB
influence over the substance
and volume of agency regs.

sidered by an agency. [n additlon. by
providing that OMB comments along
with the agency's response be includ-
ed in the rulemaking file, there is a
tacit acknowledgement that at least a
portion of these interagency commu-
nicationis shouid be availaole to per-
sons interested in the rule.

The executive order empowers
OMB to designate currently effective
rules to be reviewed in iccordance
with the provisions of the order.
Thus, existing ruies could be subject
to a regulatory tmpact anaiysis. The
OMB director may aiso establish
schedules for reviews and anaiysis un-
der the order.

These powers present many of the
same questions raised above. More-
over. viewed in combination with
OMB's other authonity. it is clear that
the office has cradle-to-grave powers
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concerning which regulations are ana-
lyzed and how agencies perform these
analyses. Indeed, with its authority to
order review of final- (existing) rules,
OMB can ensure that a regulation
may never rest in peace.

Substaotive Impact

The executive order gives OMB no
direct authority over the substance of
agency rules. Nor can OMB direct an
agency never to publish a rute. But
in times of shrinking agency budgets.
the executive order gives OMB influ-
ence over the substance and volume
of agency reguiations. For exampie,
if OMB designates a large number of
a given agency's regulations as major.
and therefore subject to a regulatory
impact anaiysis, agency resources will
be stretched; increased delay in issu-
tng new reguiauons would be inevi-
table. in a2 manner not uniike the way
OMB influences agency policy and
priorities through the budget process,
the new OMB management powers al-
low influence on general regulatory
policy as well as particular rulemak-
ings.

For persons affected by and inter-
ested in the regulatory process.
OMB’s new powers are obviously sig-
mficant. Atfected industries. labor un-
ions, public interest groups and others
are ail likely to attempt to press OMB
into their respective services. But
OMB is not immune from governmen-
tal belt-tightening. Whiie it wiil absord
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U.S. Termination of Contracts: Few Practical Limits

Continued from page (9

an aberration or the first case to es-
tablish a new limitauon on the gov-
ernment's right to terminate for con-
ventence, At the very least, govern-
ment action which is tantamount to a
debarment or suspension of a contrac-
lor wiil be invalidated unless the con-
tractor has been afforded the proce-
dural safeguards required by due
process of law. If such action inciudes
a rermination for convenience. the
termination will not be upheid unless
there is "a factual basis in the record™
to lend support to the government's
determination. **

The case also brings into view the
court's authority to recharacterize a
termination as a Jde facro debarment.
When viewed in isolation. the termi-
nation may withstand scrutiny: but.
when the court recharacterizes the
government's actions as a de facto de-
barment. 1 new set of procedures
must be satisfied before the “termi-
nation’” will be upneld.The court’s at-
tention to the substance of the gov-
srnment’s actions rather thaa the torm
in which the actions are cast has been
the subject of two recent cases'® and
propably iilustrates the most powertut
aspect of the Art-Meral case.

The Comptroiler General has not
contined himseif to applying the stan-
Jards used by the courts when re-
viewing allegedly improper awards
which are tently termi d
for convenience. The propriety of an

award will be reviewed by the Comp-
troiler General when the govern-
ment's basis for terminating 2 contract
for its convenience is improper. (n
such a case, the Comptroiter has said
that “we are not limited to a consid-
eration of whether the termination
was the result of bad faith. . . . [Ojur
review . . . is for the purpose of de-
termining whether the termination
was justified given the facts of the
originai contract award.”'"

Remedies

Since the termination for conven-
ience clause was designed to protect
the government by eliminating the ter-
minated contractor’'s recovery of an-
ticipated profits, it stands to reason
that a convenicnce termination which
is held to be invalid will allow for the
recovery of anticipated profits. The
Court of Claims has said that “the ef-
fect of the constructive termination
for convenience is to moot ail breach
claims and to limit recovery to cosis
which would have been ailowed had
the contracung officer acuwuaily in-
voked the clause . . . . {Wle need not

consider the merits of any claim for

breach of contract here.”'*

A more powertul remedy was
adopted by the court.in.4re-Metal. An
injunction was issued requinng the
govermment to. wer uslia. reinstate
the wrongfuily terminatea contract.'?
Thus. depending upon the circum-
stances. 4 Conwractor may be able to
appeal the wrongful terrmination to the
cognizaat board of contract appeais?”

Executive Reg Reform Order

Boosts Importance of OMB

Continued from page (5

some personnei from the Council on
Wage Price Stuability's Regulatory
Analvsis Review Group and the Com-
merce Department to help it with its
functions. CMB suil will have a rei-
atively smail staff to devote to regu-
latory matters. [t is unciear whether
this staff will be 1ble to pertorm ail
of the new functions assigned to it.

The Reagan admunistration has
oravely put OMB (and the White
House) into the front lines of reguia-
tory agency batties. Unlike the past,
OMB cannot deflect the importunings
of the myrad interests atfected by
regulation with a simpte denial of re-
sponsibility. Thus. the pressures on
OMB (and the White House) wiil be
enormous. How OMB wiil respond to
those pressures and use s new au-
thonity will vitally affect the reguia-
tory process and all those whom that
process touches.

ee. vy “3, sTth C..mg
: The Delaney nucancer” ciause does nut
permit FDA 0 consider costs n Jeciding
~hether "0 1ailow :he use of 1 arcinogenc
food addinve, 21 U.5.C. s0%cH)). See uiso.

ZPA v Nauonat Crushed Stone Assa.. .0t
3. Cr. 193 (198m,

P See 1104 uf S. 67, 97th Cong.

* Secuon 3.

* Section 1idN3). Note hat s sontence

v ¢xpands ‘he defrution of major
'ule contuned in E.Q. {2044,

" Section Jih).

" The Task Force is composed of : Donaid
Regan, secrewary of the ‘reasury: William
Frencn 3much. attorney general: Malcoim Bal-
Jdnge, secretary of commerce: Ravmond
Donovan. secretary of ‘abor: David Stock-
Tan, Jicector. OMB: Martin Anderson. assis-
tant to the president for poicy pi aand.
Murray Wewdenbaum. charman, Counci of
Economic Advisers.

* The OMB's mimumum time mits are as
‘oilows: & Jays—preliminary RIA. nouce o
2roposed rulemaking for major rufe, ind fnal
major rules and RIAs pudlished without notice
3§ proposed ruiemaking; >0 days—inal RIA
ind major ruke: !0 Jays—nouce ol proposed

for final. jor rules.

' Jee. ¢.x.. Memorandum Oy Acung Assis-
tant Attorney General Lasrry L. Simms oa the
“Proposed Executive Order Entitled Federai
Regulation, " Feb. 13. {981,

" Leuer by James T. Mcintyre, director,
OMB. to Sen. Abraham Ribicotf (D-Conn.),
chairman, Senate Committee on Governmen-
tal Atfaes, Feb. 20. (980

‘tSee. ¢ 2. U.S. 3enate. Commuttee va
Environment and Public Works. Subcomaut-
ee vn Enviconmental Poilunion. “Heanags on
Executive Branch Review ol Environmental
Reguiations.” #th Cong.. ist Sess.

S PL.vo-SI, 94 stas. 2812,

Tyee. JSider 3. Rep. Nuo.
Cung. 1d Sess. 611980},

*See. ¢.q.. Home Box Office v. FCC. 167
F 1d94per cumamy cert. demed. 434 U.S. 429
19T

3 1t should be interesung 1o coserve wheth-
2r those persons who favor restriclions on ex
Jdrte cOOtacts between agency

136, sSth

or the Court of Claims and seek
breach of contract-damages, or. if the
coatractor can demonstrate that it is
entitied to a preliminary injunction,
seek such an order in a federal district
court.

The government's right to terminate
for convenience is subject to very few
limitations, but in a recent case. the
Court of Claims has implicitly recog-

" sion which is invalid unless due proc-

¢ss has been afforded. [t wouid seem
that fact situations which fit the Art-
Metal scenario would be few and far
between and thus constrict the use-
fuiness of this limitation on the gov-
emment’s right to terminate for con-
venience. For most practical pur-
poses, the government still might be
said to have uniimited rights to ter-

it——————————

Itis unclear whether the Ar--Metal case is an aberration
or is the first to establish a new limitation on the
government’s right to terminate for convenience.

3

nized two restraints on the govern-
ment's discretion: (1).where the ter-
mination is based on bad faith or con-
stitutes an abuse of discretion: or (2}
where the termination represented an
attempt to improperly suspend or de-
bar a contractor trom government
contracting. !

These “limitations” may be illusory
as a practical matter. A contractor's
burden to establish bad faith is nearly
insurmountable. The coatractor must
overcome the heavy presumption of
the conscientousness of public offi-
cials in the discharge of their duties.
This requires a showing of “well-nigh
irrefragable proof” and has been
equated with svidence of some spe-
cific intent to injure the piainuft or ac-
tions motivated by malice.

The contractor's burden is eased
stightly if the basis of the contractor's
chailenge is the contracting officer's
abuse of discretion. While the con-
tractor must still overcome the pre-
sumption in favor of the legality of a
ouplic official’s actions, there need
not be any showing of specific intent
to injure the plainuif.

The third limitatton prevents the
government rom terminating a con-
tract when this action is part of a regi-
men fo oust the contractor from the
procurement process. The termina-
tion is invalidated not because the
government transcended its authority
10 terminate for coavenience, rather
because the pervasive action conast-
tuted a de facto debarment or suspen-

minate its contracts.

* DAR 8-70%: FPR 1-3.700-2(a).
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