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SUMMARY AND ANALYSIS OF
PUBLIC COMMENTS

The draft Executive order on Im-
proving Government Regulations was
published for public comment o0 No-
veshber 18, 1977. It received & enthu-
siastic respomse from the public.
Almost unanimously, comments urged
sction to improve the quality of Feder-
al reguiations. People were especially

_appreciative of the opportunity 10

comment on & drafl Fxecutive order.
Letters were received {rom over 350 in-
dividuals and organizations offering
msany helpful suggestions for changes
in the order, and the order has been
revised sccordingly.

Some respondenta pointed out that &
basic cause of regulstory problems is
jegislation that iesds to over reguia-
tion and instances of overiapping and
eonflicting regulatory requirements.
They, therefore, believe that the Ex-
scutive order is not addressing -the
pasic cause of the regulatory problem.

We sgree that there is 1o single
reform initiative that can sddress all
of the problems created by the regula-
tory sysiem. Legislative changes are
an important part of reguiatlory
yeform and that is why President
Carter has emphasized the peed for
jegislative sction in areas szuch B8
transportation regulation. However,
MADRY important administrative
changes are aiso needed. This Execu-
tive order provides the framework for
administrative reform.

The order contains both specific re-
quirements, such 88 the publication of
s semiannusl agenda of reguiations,

{nstructions and ocommon procedures
with the flexibillty agencies require to
design their own procedures and svoid
unnecessary delays and paperwork.

Eowronias Nore: The President's remarks and starem
and the 12y of his letier 10 the
the Weekly Compil o o Prosud i Dhoc {val.
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The responses to publication of the
draft order have been very informa-
tive. The public is strongly encouraged
to take advantage of the expanded op-
portunities for participation in the de-
velopment of regulistions afforded DY
this order, Public comment on the in-
ternal procedures of agencies will pro-
vide additional help to assure that the
objectives of the order are effectively
met. Agency reporis on their proce-
dures will be published in the FEDERAL
RucisTEr within the next 80 days.

1n keeping with the spirit of the Ex-
ecutive order, s response to the major
issues raised in the public comments
on the draft order has been written in
appreciation for the time sand effort
given by all who responded to our re-
quest for views oD the order.

Major issues Roised .

Section 1. Poficy

Applicability—The Policy section
contains the President's overall ohjec-
tives for improving CGiovernment regu-
1ations. Many respondents pointed out
Lhat these objectives are valid for all

reguistions issued by Federal agencies

and suggested that the language of
the draft order be strengthened to in-
dicate the mandatory pature of this
Policy statement. Therefore, the
Policy section has been revised &0
make the policy statement mandatory
for all regulations issued by Executive
agencies. Not all reguiations, however,
are subject to the other sections of the
order. Each section contains an exple-
nation of which agency regulations sre
subject to its provisions.

Section L. Reform of the process for a,m,
oping significant
Agondi

Publication af an Agenda—Many re-
spondents favored publication of B
semiannual agenda as 8 particularly
good method of giving advance public

ent of Mar. 38, 1978, on signing Executive Ordey 17044,

reads of independent regulatory agenoes, dated Mar. 28, 1978, will be prned in

14, ne. 425,
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notice of agency activities. SBome op-
posed the agenda on the grounds that
it eould delay agency action snd make
unreasonable demands on an agency.
The agenda has been retained. The
provision that allows an agency o
publish supplements to the agenda
when necessary will prevent undue
delay. Also, the information required
to be published in the agends is only
that information which can reason-
ably be expected to be known by the
agency at the time the decision is
made to proceed with developing a
regulation. Therefore, publishing this
information should not be an unrea-
sonable demand on the agency and
shouid provide a valuable service to
the public.

Time of Publication—Many respon-
dents noted that if all agencies publish
semiannual agendas in the months of
January and July, the public would
have to study too much information at
one time. Others pointed out that
knowing when the sgendas will be
published would be very helpful. To
sccommodate these concerns, the
order has been changed to allow the
agendas to be published on a schedule
determined by each agency, with that
schedule submitted to the FropEran
Rxoistzr for publication on the first
Monday in October. Thus, ss each
agency begins its fiscal year, the
public will be notified in one Frorman
RxcISTER as Lo when each agency’s agen-
da will be published. This change will
allow a staggered publication schedule,
but at the same time, the public will
bave the dependability of being able
to go to one issue of the FEnEraL REG-
mrer to find out when each agency
will publish its agenda.

Time Covered by the Agenda-—Sever.
sl respondents were concerned that the
agends would cover only a six month
period. It iz the intention of the order
that any anticipated significant new
regulations will be included, even if
the development of that regulation is
more than six months in the future.
The order has been clarified on this

point.

Work Plan cs a Separale Docu-
meni--Many persons and organiza-
tions favored the work plan but
wanted it to be made public at an
early stage in the development pro-
cess, Several agencies, on the other
hand, pointed out that information re.
quired by the work plan was already
being provided to agency officials by
other means and that a new require-
ment for a separate document would
create excessive and unnecessary pa-
perwork. ,

The work plan as a separate docu-
ment has been deleted. The informa-
tion that was to be included in the
work plan has been divided into two
parts, Information on the problem be-
ing addressed and the legal basis for
the action being taken has been added

to the items to be printed in the semi-
annual sgenda. This change responds
to requests for early disclosure of these
{tema, e o S
Agency Head Oversighi—The re
information that was to be in-
cluded in the work plan will now be
supplied to the head of an agency in a
manner each sgency feels is appropri-
ate. The importance of the early
awareness and invoivement of the
agency head in significant regulations
is emphsasized by this new separate
subsection, Early awareness ig essen.
tial to establish clear sccountabfiity
for agency action. At the same time,
the manner in which information on
issues and alternatives iz given to the
agency hesad should be flexible, so that
the agency can incorporate this re.
quirement into their existing prac
tices. For example, this flexibility will
allow agencies to incorporate this in-
formation with both the regulatory
analysis and an environmentsal {mpact
statement if either or both are re
guired. Agencies may choose to pro-
duce one combined document or they
may chocse {0 design separate docu-
ments, ..

Opportunity to Commeni—Most of
the respondents recommended that
the public role in the preparation of
agency reguiations be greatly in
creased. A few had reservations as to
the effect of increased public participa-
tion on the timeliness of publication.

o .,

- Some doubted that agency efforts to

increase participation would be mean-
ingful.

The most frequent comment re-
ceived was s strong request for more
time o comment on proposed regula-
tions. Most of the respondents regard
80-90 days as the minimum time nec-
essary for & public comment period.
Many people pointed out that it takes
two weeks for most organizations to
receive the Froerar Rrcister and that
& comment period of 30 days is not
sdequate,

The Executive order has, therefore,
been amended to provide for s mini.
mum 60-day comment period when-
ever possible. This extended comment
period recognizes that individuals and
organizations must often respond to
proposals from more than one agency
at one time. There is, however, provi-
gion for & waiver of the 60-day time
limit in instances where specific desd-
lines must be met in order to avoid
undue deiay. In those instances, the
sgency will be required to publish an
explanation of the need for a shorter
comment period. .

Methods To Increcse Public Par
ticipation--Hespondents repeatedly
stressed the need for eariy public par
ticipation in the rulemaking process.
Since many people belleve thst & pro-
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onas.

Many speciic Ways 1o increese
public participation i rulenmking
were suggested. Buggestions inciuded:
distribution of issue papers; ust of wd-
vance notices of proposed rulemaking,
use of open eoni
of yeguiatory
affected by agency regulstions; direct
nojification of

clrcuis-
tion newspaperk.- newsletters and
trade journsis; gres
with State and jocal government per-

sonnel; and pegional pu
The order gives each sgency flexi-
pility in choosing the most eff e
method for increasing public
in different egency ons.
Rather than 8 ek,
of public participstion steps, the Ex-
sentive order e agen-

COUrnges
cies to provide early opportunities for
public participation tn rulemaking and
cﬁgm some exampies of what can be
c’ . : .
Consideration of Public Comments—

. been
strengthened %0 emphasise the need
for public comments to be considered
and thet & to the public be
pre re significant ngency
reguistions are approved.

OMB Circular A-g5-Whn the
order's emphasis on new
gpportunities for public comment, sev-
ersl respondents feit, that OMB Circu-
iar A-85 wouild nge jonger be needed.

ar will ded. Howev-
er. the objectives of A-8%
(enrly and m consuitation

randum to the oA
and agencies to emp the point.
Procedure for R
\F 3 there

Some en
Mdbctunuompeﬁuonam
amwmmnnwm,amm
procedure s alveady svailable under
tucAammismuvemdunwm

[ vemlrespondenmmmed
questions sbout the criteris for de
teremining ~gignificant’ and the way
n which agencies would apply the crt-
teria. It is recognized that “gignifi-

'tamtmwreciﬂewm,lmwis

qlation may have ® significant effect
on the privacy of individuals, it msy
not have significant economic conse

For this resson. the require-
ment for reguistory analysis is Hmit-
ed to those reguiations that have &
major econpmic impact.

Many comments on the regulstory
ansiysis Drogram were particularly
supportive of the change in focus from
stitying the osen alternstive o
better anaiysis of all fessible siterna-
tives. Some respondents did waat 0
retain the Eoconomic Impect Biate-
ment progrm. However, al evalustion

'dMWWWt

program has shown that becsuse these
were igsued 38 & justification
for » choesen spproach, they pro
Hitle benefit o agency

retains the ts for an BNAly-
sis ‘of axternative approaches
the DProces. Buoch

guiremen

jowing some
m-ubmwthemuwmunx-
ternative Lypes of compliance inoenr
tives (for exampie reconomic incen-

-

mmmamwﬁwum
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tives, such as joan guarantees, Versus
sdministrative incentives, such &s re-
duced paperwork requirements if goals
are met); (3) slternative enforcement
mechanisms (such sa on-site inspec-
tions or periodic reporting require-~
ments). and (4) slternstive jeveis of
government for implementation (Fed-
ersl, State or local) c
Criteria—There was no clear consen-
sus among the respondents on the spe-
eifie criteria for requiring a regulatory
analysis. Many respondents wanted no
financial limitations to be associated
with the first two criteris in the hope
that this would encoursge more analy-
ses to be done. Others believed that
without specific figures, many sgen-
cles would not do any analyses at all.

- Heveral respondents ssked that agency

criteria established in the Economic
gpact Statement program remain in

ect.

The {inal order incindes two criteria
to determine when s Reguiatory Anal-
ydiwmberequimd.metmtrequimo
that s regulatory analysis must be
done if the regulstion will have an
snnual effect of $100 million on the
economy. This amount is identical to
the criterion used i the Economic
impact Statement program. Regula-
yions of this magnitude require careful
consideration. .

This criterion aiso considers the po-
tential impact on individual industries,

‘ jevels of government, o geographic re-

The most frequent criticism of
the EIS criteria was that the individ-
ual industry threshold (350 million in
one year or $75 million in two years}
was too high. Regulation could threat-
en the existence of small industry but
still not be subject to regulatory anal-
ysis under the first criterion. This cri-
terion for reguiatory analysis, there-
fore, is & general requirement which
allown each sgency Lo propose the spe-
¢ifie threshold level appropriate for its
programs. Agencies will determine
their own numerical criteria, and the
public will be asked to comment on
esch agency's proposals in order to
assure that the criteris are ressonabie
and effective. The proposed criterion
reisting to “specific element of the
population” was deleted after many
problems with definition and spplica~
tion were noted.

The second criterion listed in the
order giving discretion to sgency
heads is to be used In addition to, not
as & substitute for, the first criterion.
A regulation may not meet either part
ofmeﬂz!tcﬂmionbutmu.mtha
opinion of the agency head, have im-

tive approsches. Beveral respondents
wanted the order to include & provi-
sion that would require sn analysis if
there were suificient public demand or
Uthapubncreactionwuldbeexpecb

“jodwbawvmmmvﬂdmsme

sgency head with discretion, it will be
possible for an agency Lo be responsive
to such concerns. c )

The President has established & Reg-
ulatory Analysis Review Croup
chaired by the Council of Economic
Advisers (CEA) to review sgency regu-
iatory analyses and to consult with
the sgencies on the conduct of such

Giiven the flexibility in these
two criteris, CEA expecis that esch
agency sdministering economic or 4 8
nancial assistance programs will do st
jeast one regulatory snalysis & year.
CEA expects the Review Group W0
work with sgencies as they carry out
the Regulatory Analysis Program and
to copduct an interagency review of
10-30 reguiatory analyses each year.
HSome agencies may, in consultation
with the Review Croup, focus their
regulatory analysis on the review of an
existing regulation or set of reguis-~
tions, but most reguiatory analyses are
expected Lo concentrate on new regu-
lations.

Factors in the Analysis—Seversl re-
spondents suggested that specific fac
tors be covered in & regulstory analy-
sis. No mandatory listing of factors ix
inciuded in the order because the de-
tails of esch snalysis will yary with
the situstion. However, the Review
Group will work with the agencies o
engure that their analyses are com-
plete and responsive to the issues re-
1ating to specific reguiations.

Information Needed for the Analy-
sis—A few respondents raised concern
that the regulstory anslysis may lead
to significant new information require-
ments for businesses snd individuals.
While recognizing that intelligent gov-
ernment decisions require accurate in-
formation and data, it is also true that
the President has pisced major em-
phasis on reducing unnecessary paper-
work demands on the public. Agencies
are, therefore, encoursged to gather
sasential dats in the least burdensome
way and to eliminate existing paper-
work requirements unless they are b
solutely essential.

When specific information needed
for % regulatory snalysis is requested
by or shared voluntarily with  an
agency, current safeguards for propri-
etary informstion will be followed.

Avatlobility—Several respondents
requested that & draft regulatory anal-
yais be made available sl the time of
an sdvanced notice of proposed rule-
making. At that point, agencies may
still be formulating the information
needed to complete & regulatory anal-
yais and & uniform requirement would
he inappropriate. Bowever, nothing in
the order would preciude an agency
from making the snalysis available at
that time if it chooses to do 80,

Bection 4. Review of Existing Reguistions
Need—Review of existing regulations
was strongly favored by & large
pumber of respondents. Some respon-
dents, however, were concerned about

mmum.vo&.a.uo.mv,mmu!m



e SRR

148

THE PRESIDENT

the possibility that periodic reviews
might promote noncompiiance with 8
regulation soon to be reviewed. There
wes slso concern that agency siaffs
might have to be increased in order to
econduet such reviews. Choosing to
review & reguiation does not assume
that it will be discarded or that it will
not be enforoed while under review. It
i also arguable that as regulations are
updated, clarified, and poasibly delet-
o, fewer resources may be needed to
interpret, enforce, and administer
them Civen the many benefits of
such a review noted by respondents,
the review has been retained. .
The review of existing regulations
required by the Order may involve &
major review of all existing agency
reguistions, such as “Operation
Common Sense” in the Department of
Health, Education, and Welfare, or it
may concentrate on selected smaller
projects, In all cases, the resuits are
2 to be the simplification and
clarification of reguiations and the
elimination of reguiations that are no
ionger necessary. .
Criteric—Based on suggestions re-
cajved, the criteris listed for selection
of sgency regulations to be reviewed
have been revised to incorporste such
factors as advances in technology and
sther changing conditions that would
necessitate & review of existing reguis-

tions.,

_ “Synget® ond Time Limit on the
Review-—-Several respondents suggest-
ed that the best way to require agency
review pf regulstions was to Issue
them with “sunset” provisions. As s
result, these regulstions would auto-

matically expire after s set time

period, often suggested as § years,
uniess the agency justitied their con-
timustion. This process would remove
a0y pDeed Lo establish specific criteris
for identifying regulations for review
gince every reguistion would be re-
viewed under the “sunset” provisions.
Agencies cannot entirely eliminate
regulations uniess the law which su-
thorized the reguistions allows them
to do so. Therefore, it 15 not possible
to extend the full “sunset” concept to
:igmﬁmt new regulations as suggest-

Other respondents favored the man-
datory review of all regulstions within
a set time, usually 3-5 years after their

sdopted. Instead. agencies are in-
atructed to concentrate on those regu-
iations which no longer serve their in-
tended purpose, which have caused ad-
ministrative difficulties, or which have
been sifected by new developments.
Bince agency resources are limited, the
review requirement should concen-

~" * tyyte on the areas of greatest need.

Agencies will publish criteris to
identify existing regulations for
review, and possible first choices for
public comment in accordance with
Section 4 of the order.
¥

suggestion was not,

Section &. Implemeniation

Agency Reports—8ome respondents
did not understand the kind of infor.
mation to be included in the agency
reports on implementation of ihis
order. This section has been clarified.
Moreover, agency reports will now be
published for public comment before
being submitted to OMB, 50 that the

views ©of the public can be assessed -

before the reporis are submitied in
final form. Responses to the public
comments will be included in the pub-
cation of the final agency reports,

OMB Enforcement—Most of the re-
spondents who addressed the question
of OMB's role in enforcement urged
that OMB be given more clearly de-
fined responsibilities including acting
as sn appeals body for sgency deci-
sions on individual reguistions. A
formal requirement for OMB to ap-
prove or provide appeliate review of
the substance of individusl regulations
wotuld be inappropriate and counter to
the emphasis on agency sccountability
in the Executive order. The Director
of OMB has assured the President
that OMB will closely monitor sgency
compiiance with the order. After si-
jowing the sgencies the opportunity to
work with the new requirements,
OMB will report to the President on
the effectiveness of the order and on
agency compliance, The Director of
OMB will report to the President st
least twice » year and will ssxure {he
necessary resources to oversee imple-
mentation of the order,

Section & Coversge
Applicwblitty

erail respondents found
the Coverage section of the draft
order. confusing. In the final order,
coverage has been clarified in each in-
dividual section. There are, however,
some general exciusions which are
listed in the Coverage section.

Confusion also arose over the need
for and definition of the term
“pyblic”. The final order omits any
definition of the public and presumes
that the reference to the public in-
cludes all interested or affected ele-
ments of the populstion.

Formal Rulemuoking—Formal rule-
making is excluded from the order.
Formal rulemskings tend to be nar
rowly focused, litigative proceedings
conducted by an Administrative law
Judge. They sre governed by specific
procedural requirements that sssure
opportunities for public participation
and sdequate analysis of {ssues.

International Affatrs and Internal
Agency Matters—Regulations in these
two areas are excluded from notice
and comment requirements in the Ad-
ministrative Procedure Act and are ex-
cluded from the order.

mmvmqmmmmwu:m
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Procurement Regulations—The Of-
fice of Federal Procurement FPolicy
has already increased opportunities
#or participation in the developmerrt
af procurement regulations. In addf
tion. & major review and consalidation
of these regulations is underwsy. To
apply the requirements of this order
to procurement reguistions ix, there.

Many of the respandents strangly
urged that the Executive order apply
s the independent regulatory sgens
cies. However, several members of
Congress stated that the the President
should not and cannot. require these
agenciex to follow the policles set
forth in the arder. These sgencies are,
fn their view, “arms of Congress”. The
Justice Department on the other
hand, stated that most of the order
could be made hinding on the indepen-
dent regulatory agencies,

President Carter believes that a cons
fromtation with Congress over the ap-
plicability of the order to the indepen~
deni reguistory agencies woukd only
detract from the important refurm
steps being taken. Therefore. he hax
saked the chairmen of these sgencies
o voluntarily apply the policles and
procedures of the Executive order. ke
has asked the chalrmen (o repors theix
progress Lo him and to the Congresa..

For purposes of this arder, indepes-
dent regulatory sgencies include:

Civll Aevoneatics Bosrd

Commodity Futeres Trading Comoe.
sion

Consumer Product Ssfety Commissioo

Federal Communications Commission

Pederal Deponit Insarance Corporation

Federal Election Commission

Pederal Eneryy Reguistory Cummeission

Pederal Home Loan Bank Bosrd.

Pederal Maritime Cormminston

Interstate Commeres Commission

Pederal Mine Safety and Health Review
Commission

MWatioms! Zabor Retations Boxrd'

Oecupsiionat Safety and Health Review
o ssto

Postak Rate Corrossion.
Nueciear Regulatory Commuisaion
Sexurities and Exchange Camrmissiom.
Many of the respondents emphe-
sized that it made no difference
whether regulations xre issued by an

independent. requistory szency er by
an executive brancit sgency since the
problems sre the same-—undue delay,
UINEecessary Paperwork, snd excessive
tatrusion in Hves of Idividuals and
the operstions of public and private
sryanizations Cleardy, many tmprove.
ments are needed &y the performance
of all regulatory sgencies. President
Curter intends to work with the Con-
gress in & spirit of sccommodation, not
condrontation, to ssure that the regoe
atory process is8 respomsive ta Wie

purpose of this ordey is L0 assuye morw
effective mansgement of the reguia-
tory process It Ir not iptended (o
creste wmdoe delays that weuld
fmpede sgency response o emergen-
cies o to mandatory dendiines. Inr
emergency situstions, the order re-
quires that & poliey official expiain to
the public why the erder has ot been
followed.

Sewtion: T

Judicial Review—Many respondents
strongly sadvocated either judictal
review or more effective enforcement
by OMB to sssure that the goals of
the order sre schieved. As expiained
trr Seettony 5, the {inad order relles on
strengthened OMH enforcement rather
thary indictal  review., Again,  the
order is not intended to create more
defays by incressing litigation. It is
hoped that by improving the quality
of regulstory decivions through in-
evensed publc participstior, judieint
review of sgency decistons will be re-
duneed. .

Foatlon B

sunget--Seversl respordents ques-
tioned why the arder hss an expirs-
tion date. & specific “sunset” date is i
geeping with the ordery emphasiy of
reviewing  existing  requirements.
RBased on an evaulstion of the order'w
effectiveness, OMB will recommend to
fhe President whether or not to
extend {%..

Waens G. GRANQULSE,
Associafe Mrector for Manage-
meni and Regulatory Polick
Office of Manegement and
Budgel. )
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